
In  the Matter of Wayne Morrison , Police Officer (S pecial R e-em ploym ent L ist), 

Paterson  

CSC Docket  No. 2013-1581 

(Civil Service  Com m iss ion , dec ided Novem ber 7, 2013) 

 

 

Wayne Morr ison , represented by Wolodymyr  P . Tyshchenko, Esq., appea ls 

the remova l of his name from the specia l reemployment  list  for  Police Officer , 

Pa terson , for  fa ilure to meet  the age requiremen t  of the posit ion . 

 

 By way of background, the Police Officer  (S9999H ), Pa t terson , examina t ion  

was announced with  a  closing da te of March  31, 2006.  In  th is regard, N .J .S .A. 

40A:14-127 provides tha t  no per son  sha ll be over  the age of 35 a t  the closing da te.  

It  is noted tha t  a  candida te is considered to be over  35 years of age on  the 

candida te’s 35
th
 bir thday.  Fur ther , N .J .A.C. 4A:4-2.3(b)2iii provides tha t  veterans, 

who a re above a  maximum age requirement , may reca lcula te their  age for  recording 

purposes pursuant  to N .J .S .A. 38:23A-2.  The appellan t , a  veteran , took the open  

compet it ive examinat ion  for  Police Officer , received a  passing score,  and was 

appoin ted as a  Police Officer  effect ive May 21, 2007.  The appellan t  was 37 years old 

a t  the t ime of h is a ppoin tment .
1
  The appoin t ing author ity eva lua ted the appellan t ’s 

eligibility cr iter ia  pr ior  to h is appoin tment  and determined tha t  h is age met  the 

requirements for  appoin tment  to Police Officer .
2
  In  J une 2008, t he Division  of 

Pensions and Benefit s (Pensions and Benefit s), Depar tment  of the Treasury, 

subsequent ly not ified the appoin t ing author ity tha t  the appellant  did not  meet  the 

manda tory age requirements for  appoin tment  as a  municipa l police officer  and he 

could not  be enrolled in  the Police and Firemen ’s Ret irement  System (PFRS).  As a  

resu lt , the appellan t  was reassigned to an  in-house administ ra t ive posit ion  in  an 

effor t  to sa feguard h im from any line-of duty in jury or  dea th since he had no 

corresponding pension  or  dea th  benefit s.  Effect ive Apr il 18, 2011, the appellan t  was 

la id off for  “reasons of economy and efficiency.”  As a  resu lt , his name was placed on  

a  specia l reemployment  lis t .   

 

The appellan t ’s name was cer t ified from the J une 26, 2012 specia l 

reemployment  list  for  Police Officer , and he expressed an  in terest  in  being 

appoin ted.  In  disposing of the cer t ifica t ion, the appoin t ing author ity requested the 

remova l of the appellan t ’s name since he did not  meet  the age requirements for  

appoin tment  as a  Police Officer . In  suppor t  of it s request , the appoin t ing author ity 

asser ted tha t  the appellan t ’s init ia l appoin tment  as a  Police Officer  was improper  

due to an  administ ra t ive er ror .  Fur ther , t he appoin t ing author ity main ta ined tha t  

                                            
1
 The appellan t  was born  on  May 10, 1970.   

2
 The appoin t ing au th or ity admit t ed th a t  it  un in ten t ionally  misca lcu la t ed the appellan t ’s a ge before 

h is appoin tmen t .  In  th is regard, the appellan t  would have been  r eject ed from employmen t  as a  

Police Officer  if h is age was proper ly ca lcu la t ed. 
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it  could not  appoin t  the appellan t  a s a  Police Officer  since he did not  meet  the age 

requirements for  employment  and is ineligible for  enrollment  in  PFRS.   

 

It  is noted tha t , pr ior  to h is appoin tment  as a  Police Officer , the appellant  

served in  the milita ry and was assigned to an  “imminent  danger  pay a rea .”
3
  In  th is 

regard, the appellan t  served in  the milit a ry for  14 years and eight  months.  Dur ing 

tha t  t ime, he served three years, 11 months and 13 days in  act ive duty service.  

Fur ther , he served in  Opera t ion  Iraqi Freedom for  one year , five months and 28 

days, which  included n ine months and 17 days in  an  “imminent  danger  pay a rea .”  

The appellan t  sta tes tha t  he was a lso employed as an  Emergency Medica l 

Technician  (EMT) a t  the University of Medicine and Dent ist ry (UMDNJ )
4
 where he 

was enrolled in  the Public Employees Ret irement  System  (PERS) pr ior  to h is 

employment  as a  Police Officer .  

 

The appellan t  appea led the remova l of h is  name from the specia l 

reemployment  list  to the Division  of Classifica t ion  and Personnel Management  

(CPM), which  refer red the mat ter  to the Civil Service Commission  (Commission) for  

direct  review.   

 

On appea l, the appellan t  a sser t s tha t  he was not  not ified a t  the t ime of h is 

appoin tment  tha t  he did not  meet  the age requirements for  appoin tment  as a  P olice 

Officer .  The appellant  adds tha t  in  September  2008, he was “not ified by the Chief’s 

Office tha t  the [appoin t ing author ity] had received not ifica t ion  from [Pensions and 

Benefit s] tha t  he exceeded the manda tory age requirements for  municipa l police 

officers.”  Fur ther , the appellan t  sta tes tha t  he cont inued to serve as a  Police Officer  

un t il he was la id off from his posit ion  in  Apr il 2011, and he relied in  good fa ith  on 

the appoin t ing author ity’s misrepresenta t ions tha t  he met  the age requirements for  

the posit ion .  In  this regard, the appoin t ing aut hor ity should have not ified h im that  

he did not  meet  the age requirements when he was appoin ted instead of cont inuing 

to employ h im as a  Police Officer .  The appellan t  adds tha t  in  response to an  inquiry 

by Pensions and Benefit s , Lieutenant  Michael A. Campanello indica ted in  a  

memorandum da ted May 14, 2008 tha t  the appellan t  met  the age requirements and 

could pa r t icipa te in  PFRS.  Moreover , the appellan t  contends tha t  while Pensions 

and Benefit s not ified the appoin t ing author ity in  J une 2008 tha t  the only acceptable 

por t ions of the appellan t ’s  milit a ry service for  the purposes of the age requirement  

was in  specified “a reas of conflict ,” the appoin t ing author ity did not  t ake any act ion  

to remove h im from employment .   

 

                                            
3
 Th is is considered an  “area  of conflict” for  the purposes of reducing the appellan t ’s age a s it  r ela t es 

to the mandatory age r equ irement s for  mun icipa l police officer s . 
4
 The appellan t  does n ot  provide the da tes tha t  he was employed a t  UMDNJ .  However , he admit s 

tha t  h e was disch arged from th e milit a ry on  December  3, 2005 and he r esigned from UMDNJ  on  

May 16, 2007.  Thu s, it  appears he was n ot  a  long t erm employee a t  UMDNJ .  
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Under  these circumstances, the appellan t  request s the Commission  to 

ret roact ively wa ive the age requirement  so he can  be appoin ted as a  Police Officer .  

The appellan t  adds tha t  th is “unfor tuna te set  of circumstances” can  be adequa tely 

addressed by the pr inciples of equitable estoppel since he relied on  the appoin t ing 

author ity’s misrepresenta t ions .  S ee In  the Matter of Anthony Am brose, 2011 N .J . 

S uper. Unpub. LEXIS 137, citing O’Malley v. Dep’t of Energy, 109 N .J . 309, 317, 537 

A.2d  647 (1987).  Fur ther , t he appellant  contends tha t  he left  h is posit ion  a t  

UMDNJ  in  order  to accept  employment  as a  Police Officer , despite tha t  he 

accumula ted benefit s and senior ity while employed a t  UMDNJ .  Thus, the appellan t  

main ta ins tha t  he relied to h is det r iment  on  the appoin t ing author ity’s offer  of 

employment .  Moreover , the appellan t  a sser t s tha t  the appoin t ing author ity cannot  

now decide tha t  it  does not  want  to appoin t  h im since he was previously employed  

there as a  Police Officer  for  near ly five years.    

 

Addit iona lly, the appellan t  a rgues that  h is case is simila r  to S ellers v. Bd . Of 

T rs., 399 N .J . S uper. 51 (App. Div. 2008).  In  S ellers, the cour t  found tha t  tha t  it  

was proper  to a llow a  firefighter  to enroll in  PFRS despite  tha t  he was above the 

maximum age for  in it ia l enrollm ent .  In  th is regard, the firefighter  in  tha t  mat ter  

had left  a  previous job in  order  to take the posit ion  as a  firefighter .  The S ellers 

cour t  a lso determined the age requirement  for  en t ry in to PFRS was not  undermined 

if the employee in  tha t  mat ter  was  permit ted to enroll in  PFRS.  Thus, the 

appellan t  contends tha t  h is situa t ion  is simila r  to that  mat ter  since the age 

requirements for  municipa l police officer s would not  be undermined if he was 

a llowed to return  to h is posit ion , especia lly in  ligh t  of the fact  tha t  he is a  veteran 

and h is name was placed on  a  specia l r eemployment  list  due to a  layoff.   The 

appellan t  indica tes tha t  the same equity in  the S ellers ma t ter  applies in  h is case 

since the appoin t ing author ity in it ia lly found tha t  he met  the age cr iter ia  for  

enrollment  in  PFRS.  The appellan t  a lso sta tes tha t  S ellers est ablished tha t  when 

cer ta in  sta tu tes establish  eligibility, an  applicant  should be a llowed to rely upon the 

appoin t ing author ity’s  determina t ion  of eligibility for  the posit ion .  The appellant  

expla ins that  compliance with  the enrollment  cr iter ia  can  be a  complex 

determina t ion , and applicants  accept ing public employment  should be able to do so 

without  h ir ing lawyers to assure tha t  they qua lify for  the posit ion .   

 

Moreover , the appellan t  notes tha t  the S ellers cou r t  dist inguished as to when 

the pr inciples of equitable estoppel may be applied to municipa lit ies.  Specifica lly, 

the cour t  determined tha t  there a re act s which  a re ultra vires in  the pr imary sense, 

which  a re void, and act s which  a re “ultra vires in  the secondary sense,” which  a re 

“subject  to ra t ifica t ion  by estoppel.”  S ee S ellers, supra, a t  58-59.  In  th is regard, the 

cour t  concluded tha t  the appoin t ing author ity’s act  of h ir ing it self was not  ultra 

vires in  the pr imary sense.  Ra ther , the appoin t ing auth or ity’s er ror  of h ir ing an  

applicant  who exceeded the age requirement  was considered ultra vires in  the 

secondary sense.  Thus, the cour t  concluded tha t  the pr inciples of equitable estoppel 

could be applied to return  the applicant  in  S ellers to employment  since the 
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appoin t ing author ity clea r ly in tended to make appoin tments a t  the t ime and the 

appellan t  in  tha t  mat ter  accepted employment .     

 

Addit iona lly, the appellan t  a sser t s tha t  the holding in  Chiarello v. Board  of 

T rustees, Docket  No. A-1199-11T1 (App. Div. December  20, 2012) is a lso relevant  to 

th is mat ter .  In  Chiarello, the Appella te Division  opined tha t  the PERS Board must  

“turn  square corners” and must  comport  with  “due process pr inciples and not ions of 

fundamenta l fa irness” when assessing a  public employee’s applica t ion  for  pension 

benefit s.  The Appella te Division  a lso interpreted the pension  sta tu tes so as  to 

achieve “simple fa irness.” Therefore, the appellan t  sta tes tha t  h is name should not  

be removed from the specia l reemployment  list  and h e should be returned to 

employment . 

 

Despite being provided with  the oppor tunity, the appoin t ing author ity did not  

provide any informat ion  for  the Commission  to review in  th is mat ter .    

 

It  is noted tha t  sta ff from the Division  of Appea ls and Regula tory Affa i rs 

(DARA), contacted Pension s and Benefit s in  regard to the appe llan t ’s situa t ion .  In  

response, Pensions and Benefit s expla ined tha t  the appellan t ’s request  to enroll in  

PFRS was denied in  J anuary 2010 based upon the applicable regula t ions and the 

law governing the age of Police Officers.  S ee N .J .S .A. 43:16A-3; N .J .S .A. 40A:14-

127; and N .J .A.C. 17:4-2.5.  Fur ther , the Police Benevolent  Associa t ion  (PBA) was 

not ified of the appellan t ’s ineligibility for  PFRS in  2010.  Pensions and Benefit s a lso 

noted tha t  the appellan t  did not  make any pension  cont r ibut ions to PFRS, and he 

did not  appea l h is ineligibility for  enrollment  in  PFRS to the PFRS Board of 

Trustees.         

 

CONCLUSION  

 

 N .J .A.C. 4A:8-2.3(c)3 sta tes tha t  remova l of names from a  specia l 

reemployment  list  may be made in  accordance with  applicable ru les.  N .J .A.C. 4A:4-

4.7(a ) 1, in  conjunct ion  with  N .J .A.C. 4A:4-6.1(a )2, a llows for  the remova l of an 

eligible’s name from a  list  because the eligible is ineligible by law for  employment  in  

tha t  t it le.  N .J .A.C. 4A:4-6.3(b), in  conjunct ion  with  N .J .A.C. 4A:4-4.7(d), provides 

tha t  the appellan t  has the burden  of proof to show by a  preponderance of the 

evidence tha t  an  appoin t ing author ity’s decision  to remove h is name from an  

eligible list  was in  er ror . 

 

Addit iona lly, N .J .A.C. 4A:4-2.3(b) provides tha t  applicants sha ll meet  a ll 

requirements specified in  the open  compet it ive examina t ion  announcement  by the 

closing da te.  Candida tes for  Police Officer  were required to be under  the age of 35 

a t  the closing da te.  S ee N .J .S .A. 40A:14-127 and N .J .A.C. 4A:4-2.3(b)2i.  N .J .S .A. 

40A:14-127 a lso provides tha t  in  any municipa lity opera t ing under  Tit le 11A, the 

announced closing da te of a  civil service examina t ion  determines the age cu t -off 
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deadline.  N .J .A.C. 4A:4-2.3(b)2i provides tha t  a  former  Sta te t rooper , sher iff’s 

officer  or  deputy, or  county or  municipa l police officer  who has separa ted from 

service volunta r ily or  involunta r ily other  than  by removal for  cause on  charges of 

misconduct  or  delinquency, sha ll be deemed to meet  the maximum age requirement  

for  appoin tment  established by N .J .S .A. 40A:14-127, if h is actua l age, less the 

number  of years of h is previous service as a  law enforcement  officer , would meet  the 

maximum age requirement .  Former  law enforcement  officers as defined above who 

were involunta r ily separa ted from service due to a  layoff, regardless of age, may 

adjust  their  age by subt ract ing previous years of service from their  actua l age on 

the closing da te. 

 

 Fur ther , N .J .A.C. 4A:4-2.3(b)2iii provides tha t  veterans who a re above a  

maximum age requirement , may reca lcula te their  age for  recording purposes 

pursuant  to N .J .S .A. 38:23A-2.  N .J .S .A. 38-23A-2 provides tha t  an  individua l who 

served on  act ive milit a ry duty in  t ime of war  “sha ll be deemed to meet  su ch  

maximum age requirement , if h is actual age, less the per iod of such  service, would 

meet  the maximum age requirement  in  effect  on  the da te the person  entered in to 

such  service.”  The term “in  t ime of war” is in terpreted in  accordance with  N .J .S .A. 

11A:5-1, which  provides an  exhaust ive list  of qua lifying conflict s and types of 

service. 

 

 In it ia lly, the appoin t ing author ity made an  administ ra t ive er ror  when it  

ca lcula ted the appellan t ’s age for  the purposes of h is  in it ia l appoin tment  as a  Police 

Officer .  In  th is rega rd, the appoin t ing author ity er roneously determined tha t  the 

appellan t ’s age was sufficien t ly reduced to age 35 based on  an  adjustment  for  h is 

milita ry service and tha t  he was qua lified for  appoin tment .  The appellan t  does not  

dispute tha t  he wa s 37 years old a t  the t ime of his appoin tment .  Although  the 

appellan t ’s situa t ion  is unfor tuna te, there is no remedy for  h is situa t ion .  In  th is 

regard, no vested or  other  r ights a re accorded by an  administ ra t ive er ror .  S ee 

Cipriano v. Departm ent of Civil S ervice, 151 N .J . S uper. 86 (App. Div. 1977); 

O’Malley v. Departm ent of Energy, 109 N .J . 309 (1987); HIP of N ew J ersey v. N ew 

J ersey Departm ent of Bank ing and Insurance, 309 N .J . S uper. 538 (App. Div. 1998).   

 

In  th is mat ter , the appellan t  has not  shown tha t  he should be appoin ted from 

the specia l reemployment  list .  As a llowed under  N .J .S .A. 40A:14-127.1(a), a  

candida te who is over  the age of 35, but  under  the age of 45, may adjust  h is or  her  

age by subt ract ing previous years of law enforcement  service.   A candida te may a lso 

deduct  from his or  her  actua l age the amount  of t ime served in  qua lifying milita ry 

conflict s.  However , t he appellan t  does not  provide any substan t ive informat ion  to 

show tha t  h is milita ry service a t  the t ime of h is in it ia l appoin tment  in  2007 

sufficien t ly reduced h is age to 35.  In  th is regard, the record reflect s tha t  the 

appellan t  was 37 years old a t  the t ime of h is appoin tment  as a  Police Officer .   

Fur ther , h is milita ry service only included n ine months and 17 days in  an 

“imminent  danger  pay a rea .”  Since the appellan t ’s age a t  the t ime of his 
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appoin tment  in  2007 could only be reduced by n ine months and 17 days, h is age 

could not  be reduced to 35 a t  the t ime of h is in it ia l appoin tment .  Thus, a s indica ted 

above, he was improper ly a ppoin ted as a  Police Officer  as a  resu lt  of an 

administ ra t ive er ror .       

 

  With  regard to the appellan t ’s a rgument  tha t  the appoin t ing author ity 

a llowed h im to cont inue serving as a  Police Officer  for  near ly five years despite tha t  

it  did not  not ify h im  tha t  h is age would be a  disqua lifying factor , h is a rguments a re 

not  persuasive.  Even if the appellan t  cont inued to perform the dut ies of a  Police 

Officer  unt il the da te he was separa ted from employment , th is does not  establish 

tha t  he sa t isfied the age r equirement  for  in it ia l appoin tment .  In  th is regard, the 

announcement  and applica t ion  for  the (S9999H) examina t ion , which  the appellant  

completed, clea r ly advised candida tes of the age rest r ict ions for  municipa l police 

officers.  Specifica lly, on  the first  page of the applica t ion , applicants were informed: 

 

4. Applicants must  be a t  least  18 years of age as of March  31, 2006.  

Applicants  for Mu n ic ipal P olice  Officer pos it ion s  cannot be  

over 35 years  of age  (on e  is  con s idered  over 35 on  th e  day after 

h is /h er 35
th

 birthday) as  of March  31, 2006, u n le ss  th ey  m ee t th e  

exception s  in  “Maxim um  hiring age requirem ents for Municipal 

Police Officer” on  page 6.  NOTE: The age 35 maximum hir ing 

requirement  applies only to Municipa l Police Officers and it s bilingual 

t it les. 

 

Further , page 6 of the applica t ion  ent it led “MAXIMUM HIRING AGE 

REQUIREMENT FOR MUNICIP AL P OLICE OFFICER,” specified in  deta il 

tha t  veterans could deduct  from the actua l age the amount  of t ime served in  the 

milit a ry on ly  dur ing conflict s and condit ions for  which  they would qualify for 

veteran’s preference, and listed the qualifying conflict s and condit ions.  Therefore, 

the appellan t  was clea r ly on  not ice of the age requirements and wha t  service could 

be u t ilized to reduce h is age when he filed for  the examina t ion  in  2006. 

 

Addit iona lly, the appellan t  admits in  h is appea l submission  tha t  he was 

not ified by the Chief’s Office tha t  he exceeded the manda tory age requirements  in  

September  2008.  Thus, it  is clea r  tha t  the appoin t ing author ity actually not ified 

the appellan t  regarding h is ineligibility for  PFRS.  Fur ther , the record reflect s tha t  

the appoin t ing author ity reassigned the appellan t  to an  administ ra t ive posit ion  out  

of concern  for  h is sa fety since he did not  ha ve any pension  or  dea th  benefit s , and the 

Police Benevolent  Associa t ion  was not ified in  2010 tha t  the appellan t  was not  

eligible for  PFRS.  In  addit ion , the appellan t  does not  rebut  the appoin t ing 

author ity’s a sser t ion  tha t  it  a t t empted to resolve the situa t ion  by offer ing to help 

the appellan t  obta in a  law enforcement  posit ion  a t  the Passa ic County Sher iff’s 

Office, which  would not  require membership in  PFRS, but  he declined tha t  

oppor tunity.  Therefore, it  is clea r  tha t  the appellan t  was aware from a t  least  
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September  2008 tha t  he was not  eligible for  PFRS but  he never  filed an  appea l with 

the Division  of Pension s and Benefit s regarding h is ineligibility for  enrollment  in  

PFRS.   Thus, restor ing the appellan t ’s name to the specia l reemployment  list  could 

not  provide h im the remedy he seeks .  A Police Officer  is required to be enrolled in  

PFRS.  As such , because there is no evidence tha t  the Division  of Pensions and 

Benefit s would permit  h im to enroll in  PFRS, the appoin t ing author ity would be 

unable to appoin t  the appellan t  a s a  Police Officer .    

 

 Moreover , the fact  tha t  the appellan t ’s posit ion  was subject  to a  layoff does 

not  au tomat ica lly establish  tha t  he should be appoin ted as a  Police Officer  from the 

specia l reemployment  list .  Under  normal circumstances, employees who a re subject  

to a  layoff a re placed on  a  specia l reemployment  list  for  considera t ion  of fu ture 

employment .  However , the circumstances in  th is situa t ion  a re ext raordinary given 

tha t  the appoin t ing author ity convincingly established tha t  the appellan t  should not  

have been  appoin ted in  the first  place based on  a  good fa ith  er ror  in  the in it ia l 

appoin tment .  Therefore, the Commission  finds tha t  th e appellan t ’s cont inued 

employment  as a  Police Officer  unt il h is separa t ion  from employment  does not  now 

warrant  h is appoin tment  from the specia l r eemployment  list  since it  is clea r  tha t  he 

is ineligible for  the posit ion .               

      

With  regard to the appellan t ’s a rguments tha t  the pr inciple of equitable 

estoppel applies to his situa t ion , his a rguments in  tha t  regard a re unpersuasive.  

The appellan t  correct ly notes tha t  the Commission  has the author ity to waive the 

age requirement  for  good cause including equitable estoppel.   S ee In  the Matter of 

Daniel Cruz, Fire Fighter (M2289E), City of N ewark  (MSP, decided J une 6, 2007) 

(Giving up long term employment  with  excellen t  benefit s to accept  employment  as a  

F ire F ighter  upheld as reason  to restore name to eligible list ).   Nonetheless, the 

Commission  does not  find good cause in  t h is mat ter  to wa ive the age requirement  

for  Police Officer .  Cont ra ry to h is a sser t ions, the appellan t  has not  shown any 

det r imenta l effect  for  accept ing the appoint ing author ity’s offer  of employment .   In  

th is regard, the appellan t  did not  provide any substant ive informat ion  to show tha t  

he left  long term employment  to obta in  a  public service job as a  Police Officer .  

Other  than  h is milit ary ca reer , the appellan t  did not  show tha t  he was a  long term 

employee a t  UMDNJ .  Fur ther , t he appellan t  has not  descr ibed a  resigna t ion  from 

long-term employment  nor  specified wha t , if any, missed oppor tunit ies he may have 

had.  Addit iona lly, while the appellan t  was employed as a  Police Officer  from 2007 

to 2011, th is fact  in  and of it self does not  demonst ra te det r imenta l reliance since the 

appellan t  was aware tha t  he was ineligible for  enrollment  in  PFRS since September  

2008 but  took no steps a t  tha t  t ime to remedy the situa t ion .  Moreover , a s noted 

above, the appoin t ing author ity a t tempted to assist  the appellan t  to find an 

a lterna t ive posit ion  a t  the Passa ic County Sher iff’s  Office and he declined tha t  offer .  

Therefore, there is no reason  to apply the pr inciples of equitable estoppel in  th is 

mat ter .   
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 Addit iona lly, the instan t  case is dist inguishable from S ellers, supra.  In  tha t  

case, Sellers accepted employment  as a  firefighter  over  the age of 35 and was 

in it ia lly approved for  enrollment  in  PFRS.  The appellan t  and the appoin t ing 

author ity believed in  good fa ith  tha t  the appellan t  met  the sta tu tory age cr iter ia  for  

appoin tment .  The appellan t  was la ter  not ified  tha t  he wa s not  eligible for  P FRS 

benefit s and he appea led h is ineligibility to the PFRS Board.  The PFRS Board 

decided tha t  he was not  eligible for  benefit s based on  h is age.  However , t he 

Appella t e Division  determined tha t  the pr inciples of equitable estoppel applied and 

the PFRS Board had the au thor ity to a llow the appellan t  to enroll in  PFRS.  In  

cont rast  to the S ellers decision , the appoin t ing author ity and the appellan t  were 

never  advised by PFRS tha t  he was accepted for  membership.  Fur ther , the 

appellan t  in  S ellers, supra, filed a  t imely appea l of h is situa t ion  with  the PFRS 

Board once he became aware he could not  be enrolled.  In  th is case, there is no 

evidence tha t  the appellan t  ever  formally appea led the denia l of h is en rollment  to 

the PFRS Board – even  a ft er  the appoin t ing author ity requested h is remova l from 

the specia l reemployment  list .  Thus, the fact s in  the instan t  mat ter  a re not  simila r  

to those presented in  S ellers.      

 

Moreover , there a re addit iona l reasons why the appellan t ’s reliance on  

S ellers and Chiarello, supra, is misplaced.  In  th is regard, the S ellers ma t ter  does 

not  apply to Civil Service ru les or  law.  In  fact , it  on ly directed the P FR S  Boa r d  to 

apply the pr inciples of equitable estoppel.  Simila r ly, Chiarello concerned the 

act ions of the PERS Board.  Thus, it  is clea r  tha t  the PFRS Board is the proper  

forum to present  a rguments regarding h is ineligibility for  PFRS.  As noted above, 

he clea r ly could have appea led the mat ter  to the PFRS Board when he was first  

not ified of h is ineligibilit y in  2008.  Since the appellan t  does not  provide a  

reasonable explana t ion  regarding why he did not  appea l to the PFRS Board, it  

appears tha t  he did not  exercise h is r ights to appea l the mat ter .   Regardless, the 

Commission  does not  have jur isdict ion  to decide the ma t ter  regarding the 

appellan t ’s pension .  Thus, given  the fact  tha t  the appellan t  did not  appea l to the 

PFRS Board, even  if h is name was restored to the specia l reemployment  list , he 

would st ill be unable to cont inue with  employment  as a  Police Officer  since he is not  

eligible for  PFRS.  Accordingly, there is not  a  sufficien t  reason  for  wa iving the age 

requirement  and restor ing the appellan t ’s name to the eligible list .      

 

Therefore, there is su fficien t  just ifica t ion  for  removing the appellan t ’s name 

from the specia l reemployment  list  for  Police Officer .   

    

ORDER   

 

Therefore, it  is ordered tha t  th is appea l be denied.  

 

 This is the fina l administ ra t ive determinat ion  in  th is mat ter .  Any fur ther  

review should be pursued in  a  judicia l forum. 


